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BEFORE THE
TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re: , _
Complaint of XO Tennessee, Inc. Against
BellSouth Telecommunications, Inc. Docket No. 01-00868
Complaint of Access Integrated Networks,
Inc. Against BellSouth
Telecommunications, Inc.

N N N N N N S’

TESTIMONY OF JOSEPH GILLAN
ON BEHALF OF
ACCESS INTEGRATED NETWORKS INC.
AND ITCADELTACOM INC.

Q. Please state your name, business address and occupation.

A. My name is Joseph Gillan. My business address is P. O. Box 541038, Orlando,
Florida 32854. I am an economist with a consulting practice specializing in

telecommunications.
Q. Please briefly outline your educational background and related experience.

A. I amAa graduate of the University of Wyoming wﬁere Ireceived B.A. and ML A.
degrees in economics. From 1980 to 1985, I was on the staff of the-Illinois
Commerce Commission where I had responsibility for the policy analysis of
1ssues created by the emergenée of competitidn in regulated markets, in particular
the telecommunications industry. While at the Commission, I served on the staff

subcommittee for the NARUC Communications Committee and was appointed to
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Select Service Manager for a “hands-on” resolution of chronic or more difficult

- problems.

What is the basic issue raised by the BellSouth Select Program?

There is no question that BellSouth Select discriminates in favor of certain
BellSouth customers, offering these “preferred” customers lower rates (thrbugh
rebates and other rewards) and an e%cclusive service-escalation process. The
program effectively renders BellSouth’s tariffs “dc;ad letters,” as its tariffed
offerings no longer accurately describe the prices and terms available to all
customers. In a very real-sense, the BellSouth Select program “self-deregulates”
BellSouth, providing BellSouth the‘ unilateral ability to choose when its tariffs
apply and when they do not. The entire purpose to a tariff, howevér, is to prevent
the type of customer discrimination that BellSouth practices through the

BellSouth Select program.
Why is BellSouth required to offer its regulated services under tariff?

The tariff is a central element of common carrier regulation. Its purpose is to

&

prevent discrimination, as well as providing the Authority the instrument through
which it can assure reasonable rates (i.e., by establishing precisely what rate a
utility may charge). Few institutional devices are as successful (and, therefore, as

long lived) as tariffs — tariffs have provided the foundation for common carrier
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regulation for more than 125 years.” Given the importance of tariffs to regulation,
the Courts have generally required strict adherence to the tariffed rate. As the

Supreme Court articulated:

The rights as defined by the tariff cannot be varied or enlarged by
either contract or tort ... This stringent rule prevails, because
otherwise the paramount purpose of Congress, prevention of unjust
discrimination, might be defeated.’

Q. Have tariffs out-lived their usefulness?

A. No. Longevity should not be confused with obsolescence. As recently as 1990,
the Supreme Court reaffirmed the importance of tariffing in the context of an

increasingly competitive transportation industry:

For a century, this Court has held that the [Interstate Commerce]
Act, as it incorporates the filed rate doctrine, forbids as
discriminatory the secret negotiation and collection of rates lower
than the filed rate. By refusing to order collection of the filed rate
solely because the parties had agreed to a lower rate, the ICC has
permitted the very price discrimination that the Act by its terms
seeks to prevent.”

13

2 For instance, the Supreme Court has traced the history of tariffing back (at least) as far as

1886, noting that Congress found tariffing “...necessary to prevent carriers from intentionally
“misquoting” rates to shippers as a means of offering them rebates or discounts.” See Maislin
Industries v. Primary Steel, 497 U.S. 116 (1990) (“Maislin”).

} Keogh V. Chicago & Northwestern Railroad, 260 U.S. 156, 163 (1922).

4 See Maislin.
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While local telecommunications markets may someday become sufficiently
competitive that the Tennessee legislature decides to abandon tariffing, that day
has not yet arrived. Nor, obviously, should it be BellSouth’s choice as to when

that day has come.
Is tariffing still important for markets that are transitioning to competition?

Yes. In fact, in some ways tariffing becomes more important in markets that are
transitioning to competition. To begin, the purpose of a tariff is to prevent
discrimination — offering reduced rates to some customers, while denying the
opportunity to others. In markets where competition is emerging, disparate
competitive conditions would otherwise encourage -- absent prohibitions on
discrimination -- the incumbent to offer lower rates to only those customers with
choice, while retaining higher rates fof captive ratepayers. This approach not
only harms customers, it also has the potential to harm competitors (to the extent
that above cost prices for captive customers are what enables the lower prices

offered customers with choice).

Moreover, the federal Telecommunications Act of 1996 requires that incumbent

. &
local exchange carriers make available their services to entrants with rates that are
determined as a discount from the retail rate. Tariffs are essential to this

requirement, for it is the tariff that defines the retail rate to which a discount



10

11

12

13

14

15

16

17

18

19

20

should apply.” If BellSouth is permitted to evade its tariff obligations through the
selective discounting (and discriminatory service-performance procedures) that

together form BellSouth Select, BellSouth would not only be in a position to offer
lower rates to only some customers, it could effectively avoid its resale obligation

as well.

Is there any question that the BellSouth Select program offers customers an

off-tariff rebate that is equivalent to a reduction in the tariff price?

No. BellSouth Select customers are offered a 2.5% cash-back rebate of the
tariffed price of the service. Although BellSouth sometimes characterizes the

credits as applying to “unregulated” portions of the customer’s bill, the credits

~ themselves are earned through the purchase of regulated services. Moreover,

BellSouth provides customers the option of cold, hard cash (actually the cash is in
the form of a check that is neither cold nor unusually hard), clearly piercing the

veil of this “the discount applies to the unregulated service” fiction.

Are there other aspects of the Authority’s regulation (and Tennessee law)

that BellSouth Select potentially evades?

5

Ironically, the TRA has held that resellers must honor the terms of BellSouth’s tariffs,

even though BellSouth Select excuses (at least as evidenced by BellSouth’s behavior) BellSouth
from doing so. See In the Matter of the Petition of MCI Telecommunications Corporation for
Arbitration of Certain Terms and Conditions of a Proposed Agreement with BellSouth
Telecommunications Inc. Concerning Interconnection and Resale Under the Telecommunications
Act of 1996, Docket No. 96-01271, March 7, 1997, page 18.
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Yes. Tennessee statute requires that incumbent local exchange carriers that elect
price regulation to adhere to a price floor for competitive services.® Off-tariff
arrangements distort this process in two ways. First, in the absence of a tariff that
identifies the price, there is no price to compare to the price floor. Second, by
statute, the price floor computation is directed to consider the tariffed rates for
essential elements, which again assumes that the tariffed rate actually applies.
This final point serves to underscore the initial point of this testimony — tariffing
is central to the regulation of BellSouth, and its core legitimacy is undermined by

the BellSouth Select scheme.

What do you recommend?

It is clear that BellSouth Select effects precisely the discrimination that tariffing is

intended to prevent. To begin, the Authority should immediately order its

termination. A more difficult proposition is fashioning a penalty that

appropriately discourages BellSouth from pursuing such actions in the future.

The standard remedy for an off-tariff scheme is set forth by the Supreme Court in

Maislin. This remedy would require that BellSouth reverse its BellSouth Select

¥

program, reassessing BellSouth Select members its tariffed rates through the

return of credits, awards or cash. The problem with this remedy, however, is that

T.C.A § 65-5-208(c)
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it punishes the customer for BellSouth’s transgression, Which, while presumably

- legal, is not a remedy that I would recommend.

On the other hand, BellSouth has clearly evaded its tariffs and resale obligations,
harming competitors and the competitive process more generally. Although the
Authority cannot turn-back the clock so that the competitive market can operate
without the distortion of BellSouth Select, the Authority can require that
BellSouth adjust its resale bills to CLECs as though they had been enrolled as
BellSouth Select customers themselves, refunding 2.5% of their bill since the
program was introduced.” The BellSouth Select program is analogous to a
volume discount, and the Federal Communications Commission has already ruled

that such discounts should apply to the total sales of a reseller:

With respect to volume discount offerings, however, we conclude
that it is presumptively unreasonable for incumbent LECs to
require individual reseller end users to comply with incumbent
LEC high-volume discount minimum requirements, so long as the
reseller, in aggre§ate, under the relevant tariff, meets the minimal
level of demand.

In addition, the BellSouth Select program offered discounts to any BellSouth
service, irrespective of its regulatory classification. Consequently, it would be

reasonable to extend the same principle to BellSouth’s other local offerings,

7 BellSouth Select was introduced in Tennessee in March, 1999. BellSouth Response to

XO’s 2™ Data Request, Item No. 6.
8 Report and Order, In the Matter of Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, CC Docket No. 96-98, August 1, 1996, q 953.
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including the prices that it has assessed on network elements purchased by its

~ competitors. Such an decision would assure that all competitors were treated

equally, and consistently with retail customers.

Finally, the Authority should adopt additional reporting requirements for
BellSouth — such as the obligation to file with its Staff all marketing plans under
which a Tennessee subscriber can obtain a regulated service in Tennessee — to
assure that off-tariff arrangements such BellSouth Select not occur in the future.

Does this conclude your testimony?

Yes.

10
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Please state your name and occupation.

My name is Rodﬁey Page. I am Vice President of Marketing and Strategic Development
for Access Integrated Network, Inc. Access is a competing local exchange carrier
operating in Tennessee. We .primarily serve small business customers. A portion of my
responsibilities at Access iniclljde the development of the regulatory function of the
business with the general objective of monitoring pertinent federal and state regulatory
issues that impact the company’s ability to achieve its business plan. I have over 30
years of experience in the telecommunications industry, including 21 years with
BellSouth and 7 yéars as president of my own consulting firm, all prior to joinihg Access
in July 1999.

What is the purpose of your testimony?

I want’ to explain why my compahy has filed this complaint against BellSéuth
Telecommunications, Inc. and why we are pursuing this complaint.

How did you become aware of the issue which prompted you to file a complaint?
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One of our Tennessee customers received a sales offer f“I»‘“ONII;l.WBSHS/(;u-th. According to the
offer, the customer could receive three months of free service if the customer agreed to
return to BellSouth and sign a three-year contract. ,I asked our attorney if BellSouth was
allowed to give away regulated services in Ténnéssee. He investigated and determined
that BellSouth had no tariff or promotion in effect in Tennessee that allowed the company
to offer three months of free service. In other words, we had caught BellSouth red-
handed tryingk to steal one of our customers through an illegal offer. That’s when I
decided to file this complaint.

What have you learned since you filed the complaint?

When we first ﬁled the complaiﬁt, BellSouth responded by telling this Authority that this
sales offer was an aberration, some kind of mistake, and that BellSouth had suspended

further marketing by the sales company that had made the dfff_:r. We now know that

BellSouth’s explanation wasn’t exactly true. The offer of three months free service was

774466 v1

not a mistake or a misunderstanding. In fact, the offer was part of a multi-state marketing
plan which was tested in parts of Tennessee in May and June of 2001 and offered
thrqughout the state beginning in July. The program was scheduled to run through the
end of 2001. The offer to our customer was made in accordance with training guides
provided by Belleﬁth Telecoinmunications. Attached to my testimony are some of
those materials which describe the program as well as notes of a sales offer made under
thisvprogram. ‘Although BellSouth had told this agency in August of last year and again
in October that the company did not have any marketing programs targeted specifically at
CLEC customers, that also was not true. Af the time BellSouth made thbse -

representations, the company was actively targeting CLEC customers with the offer of

-3-

010222-000 1/25/2002
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774466 v1

three months of free service and other non-tariffed benefits if the customer would return
to BellSouth.
Isn’t the offer of free service good for customers? Isn’t that how competition works?

No, it’s not. What BellSouth is doing is illegal. It cheats customers and threatens the

development of a competitive market.

Please explain.

It is illegal for BellSouth to discriminate among similarly situatedkcustomefs. To prevent
discrimination this agency — along with every ofher state utility éommission — require
BellSouth to file tariffs. Those tariffs set forth the terms and conditions under Which
BellSouth offers regulated telephone services to the publié. Those tariffs must be
approved by this agency. Théy must be “just and reasonable” and in accordance with
Tennessee’s pricing statutes. BellSouth’s offer of three months of free service to certain
customers is nét authorized by 'any tariff. It was apparently offered only to CLEC
customers in an effort to win them back to BellSduth. It was, in effect, a secret (by that, I
mean non-tariffed) plan to discriminate among customers based on whether or not they
were part of the Select program. The offer of three ménths free service was so obviously
illegal that BellSouth suspended the offer after we filed our complaint.

Does that mean BellSoﬁth has corrected the problem?

No. Instead of giving customers free service, BellSouth now offers them cash rebates
equal to three months of service. What’s the difference? BellSouth is still offering
special deals to some customers but not to others. Whether it’s three months of free

service or the cash equivalent, the offer is still illegal.

010222-000 1/25/2002



10
11
12
13
14
f 15
16
17
18
19
20
21
22

23

You have explained how the offer discriminates among fct;stomers. How does
BeliSouth’s offer hurt competition?

As I’Ve already explaiﬁed, BellSouth’s offer of three months of free service was a
“Welcome Back” program that targeted CLEC customers. That was ' anti-competitive.
The Board of my company began to question the ;/alidity of our business plan in light of

what amounted to a forty percent annual discount being offered by our la;gest competitor.

‘That kind of offer could put us out of business. Finally, the whole reason we had the

774466 v

010222-000 1/25/2002

requirement that carriers file tariffs is that every customer and every carrier will have full
knowledge of the rates of every other carrier. Rates aren’t supposed to be “secret.” One
of the purposes of that statljte is to prevent predatory pricing. BellSouth should not be
able to ltse its market power to collect monopoly profits from some customers in order to
offer secret rebates to others to dissuadé them from going to a CLEC or to persuade them
to return to the company. If BellSouth is allowed to cheat on its tariffs, how can the
Tennessee Regulatory Authority even purport to encourage competition or to create a
level playing field? |

Are there other aSpects of the BellSouth Select program that are discriminatory?
Yes. We have learned that the BellSouth Select program has been offering secret rebates
since 1999. The rebates consisted of prizes, discounts off the BellSouth b111 or cash.
Attached to my testimony is a list of rebates made to Tennessee customers since the
program began. In sum, Bellsouth handed out approximately 4500 illegal rebates with a
monetary value of mére than $750,000. We have also learned that BellSouth Select
offered certain customers better service than others. The enhanced repair service is’

described by BellSouth in an attachment to my testimony. In other words, the Select

-5-
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774466 v1

program not only gives certain customers a cheaper ra;; ‘tﬁ;zln pr&ikled in the tariff but
better service as well.

Are there any other concerns r;lised by the BellSouth Select program?

Yes. What concerns me the most is that all of this was occurring while Be]lSéuth was, at
the sﬁme time, trying to win approval of its 271 applications. Given the importancev of
that goal, one would think that BellSouth would have been eépecially careful to play by
the rules and not té engagé in any questionable behavior that could be characterized as
anti-competitive.k But what did we find? While telling the states and the FCC that the
local markets are open fo competition, BellSouth implements a secret, mﬁlti-state |
marketing scheme, offering /illegal rebates of cash and free service to CLEC customers.
It PellSouth was willing to cheat on a massive scale while their 27 l.applications were
pending, what’s going to happen after 271 is approved? This case makes it apparent that
the states have got to adbpt strict enforcement procedures to\ prevent this from happeﬁing
again.

What remedies are your requesting?

Certainly, the Select program has to be stopped in ité tracks. It’s an illegal rebate
program which discriminates among similarly situated customers. Ten percent of
BellSouth’s business customers have been getting better service at a cheaper rate than
the other ninety percent of their business customers. The only wéy to remedy that
without penalizing customers is to eliminate the discrimination by giving refunds to those
customers who were not in the program.

Please explain.

010222-000 1/25/2002
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A. The TRA can never wholly compensate those non-Sele(;{ éﬁ;tomers who were paying the
tariffed rates, not getting any rebates and not getting any special repair services. Butat a
minimum, the Aufhon'ty should order BelISduth to refund 2¥2 % of all charges to
business customers in Tennessee since the beginning of the Select program. Those
customérs were, in effect, being‘overcharged by not being part of the Select program.
They deservé a refund. Furthermore, BellSouth should be required to refund similar
amounts tq all purchasers of wholesale services who have also been overcharged by
being left out of ‘the Select program. Finally, the Authority needs to set up an on-going
enforcement mechanism to keep watch on similar conduct in the future.

Does that conclude yoﬁr testimony?

' Yes.

774466 v1 -7-
010222-000 1/25/2002




BellSouth Telecommnications, Inc.
Tennessee Regulatory Authority
Docket No. 01-00868

XO's 2rd Data Request

December 18, 2001

Item No. 1

ATTACHMENT 1.D

TENNESSEE BUSINESS SELECT REDEMPTION
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